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(Tf) rrrfurmi-Tf"l!T/ aft a1fer?grgr, srga (ft)
Passed By Shri Akhilesh Kumar, Commissioner (Appeals)
arraR f2aria]

(T)
Date of issue 20.03.2023

(s-) Arising out of Order-In-Original No. PLN-AC-STX-22/2022-23 dated 29.04.2022 passed by

the Assistant Commissioner, CGST, Division-Palanpur, Gandhinagar Commissionerate

61 cf1 <it cfia , cnr ;:ni:r aw{ i:rctT ;
M/s Renuka Manojkumar Thakkar, 9/9/39, Soniwado,("if) Name and Address of the

Appellant Ambaram, Jadiani, Khadki, Patan - 384265

~<X!TTn ~~-3ITT"l<T 'frritr rt#a mar z at az serer h 7fr ref1faRaag+TT
srf@rantRt afa srerar gidrwr 3Tlm- m=[cf <ITT: «mar2, tarf2 at2gr a fagrmar?l
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in theQ following way.

~mcfiRcji'f 1fTTl"&TUT 3Tlm-:-
Revision application to Government of India:

(1) a4ta s«grad glen sf@2fr , 1994 cITT" mD raa Rt aarr mg ruta arkqt err 9TT
-3"9"-mn t >I"~~~~ 'Tfn&TUT anm- armr=r fa, r«aal, fa tiara4, usafr,
tft ifGr, star tr ra, ira If, { f«R: 110001 #t #Rtst tfgu:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) af@a Rt zfasaRt gt#ratft srusrnr#taraft
ssrr aasrn ma gg +tf ii, zff nosrrrst # at? az fat arara

- zrfft nrzrr gt mm#qrtugt
~~~;-~:~, In case of any loss of goods where the loss occur in transit from_ a factory to a
s$, is +warehouse or to another factory or from one warehouse to another dunng the courseE; l8 $! ......5= sgf processing of the goods m a warehouse or m storage whether m a factory or m a
:s' 'o ---. ·- J' lp arehouse.

·' ~, w%
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(a) rehangug arqr faffaa mtra k fiat ii zua a«amag
sgrar gr«a aRazmritmah arzzfta ar 7er faffaa 2

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) 3ITT11=l 3qraa t 5qlaa gem ? gratrh futz4lfamr #ft{2z#smartz
mu 'Q;ci" f.=r:n:r ~ 43,a I RI efi ~, 3fCITTl" % mu -crrfta- cf1" 'flli"lr tR Tratfar sf@afar ( 2) 1998
err 109 arra f@u gz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) arr3raa 1{Fli" (rfl) R l--1 I ct ffi, 200 1 h fa 9 ziafa ftj lrl Rfz ™~~-8 if err
4fa it, )fa arrear fasr fa faia Rh mr a fa (4i&l-6TRf<T 'Q;cf 3flm1 3ITT'i<T # err-err
fat R arr 5fa zaaa fa sat aReu sh Tr arat < mr er gflf sia«fa mu 35-~ if 0
f.=tmft:cr Rt eh gramha h arr €tan-6 arar ft fa ftRt anfe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 ,vithin 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Ra 3snarer szt icrtau «ar sq?t at3ata@tatst 2o0/- Rt zgnratRt
virg sic sgt iauzan caara sznrarzt 1000/- 7#gar #t sty

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

0-
hr gra, hr#tr sqra gt«eaviata sf@Ra rtaf@ear h if?al:-.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( 1) hr{la sqrar gr«asf@fa, 1944 Rt ant 35-~/35-~ :t 3RJ1TTf :
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2)

grar green qi atafa anaf@aw (fb) Rt ufgaa 2rt )feat,zarara # 2a mar,
Gt§l--1107 ™, 3TTTTc!T , fl'Rtl(rllil(, '31€fl-l~lcitl~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
3B0004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under ·Rule 6 of Central Excise(Appeal) · Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/

4~f~~d):~"\,.upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
,.J:(.,.,fe~~·is-s-~d.:..bt~; k draft in favour of Asstt. Registar of a branch of any nominate publicxi wj ·:. cJ 1...,_ t..• ·, ..

r. ->"v....,. · . ·"::' .,,.. ,.;~~.j /
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 4f zr sn2gr i #&g ii mar ragrgr?t re# pr iagrah fcfr mr gar3uj
in fa mar Reg <z gt gg sf far &t ffl ir auk # ft zref@fa fir
zntaf@)awrtus 3fh zr a{tr rat 9TT v# rat fatmar z

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the· Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l00/- for each.

(4) ·arr«a gtea sf@afu 1970 rm ijtf@era fr rggft -1 h siaa frtmfur f¾ci:~ '3"ui"

~"lJ"f~3TRE?T "ll"Wm R of;qqf@eata am2r r@atua7far 6. 50 #r cnr r./.j I ;q I &Ill
gen f@eweztar arfeqt

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) s sit if?emailR Riotaar fail #fr 3it sfat zaffa fr srat ? st mm
geea, art 5gra geesqi ata flt +rnf@law (araffafe) fr, 1982 ff@a gr
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir gr«ea, %tr tar genvaa flt ntrf@law (Ree) @ah 1Ra sftt ar
# afar+int (Demand) vi is (Penalty) mr 10% pf snr a#at arfatf 2l zraif, sf@raarpf star
10~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a4trsur grcea sitata h sia«fa, gnfa 3tr#fr trit (Duty Demanded) I
(1) is (Section) llD t~frtmfurufu;
(2) fa+aa tac#Ree #Rt (frr;
(3) raz #fa fitaft 6hagaeruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, p~ovided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded". shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal{en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <r st?gr a If zfla nf@lawrer szt areas rerar greens as flat[a gt at '1-JTif f¾ci: 1Jl:;
peer % 10% para rz sit sazt haa vs faatf@a gtaaash10% {ar uRt snr aft?

In view of above, an appeal against this order shall lie before the Tribunal on
______ payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

enalty, where penalty alone is in dispute."
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Rf sag / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Renuka Manojkumar Thakkar

[Proprietor of M/s TVM Communication], Soniwado, 9/9/39, Ambaram, Jadiani

Khadki, Patan - 384265 (hereinafter referred to as "the appellant") against the Order

In-Original No.PLN-AC-STX-22/2022-23; dated 29.04.2022 (hereinafter referred as

'impugned order), passed by the Assistant Commissioner, CGST & C.Ex., Division

Palanpur, Commissionerate-Gandhinagar [hereinafter referred to as "the adjudicating

authority"].

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. ACZPT6385LSD001 for providing taxable services. As per the

information received from the Income Tax department, discrepancies were observed

in the total income declared in Income Tax Returns/26AS, when compared with

Service Tax Returns of the appellant for the period FY. 2016-17.In order to verify the 0
said discrepancies as well as to ascertain the fact whether the appellant had

discharged their Service Tax liabilities during the period F.Y. 2016-17, letter/ email

dated 23.05.2020 was issued to them by the department. The appellant failed to file

any reply to the query. It was also observed by the Service Tax authorities that the

appellant had not declared actual taxable value in their Service Tax Returns for the

relevant period. It was also observed that the nature of services provided by the

appellant were covered under the definition of 'Service' as per Section 65B (44) of the

Finance Act, 1994 , and their services were not covered under the 'Negative List' as

per Section 66D of the Finance Act,1994. Further, their services were not exempted

vide the Mega Exemption Notification No.25/2012-S.T. dated 20.06.2012 (as 0
amended). Hence, the services provided by the appellant during the relevant period
were considered taxable.

3. In the absence of any other available data for cross-verification, the Service Tax

liability of the appellant for the F.Y. 2016-17 was determined on the basis of value of

difference between 'Sales of Services under Sales/Gross Receipts from Services (Value

from ITR)' as provided by the Income Tax department and the 'Taxable Value' shown

in the Service Tax Returns for the relevant period as per details below:



F.No.GAPPL/COM/STP/2415/2022

" TABLE
(Amount in Rs.)

F.Y. Taxable Taxable Value Difference of Value Service Service Tax
Value as per declared in ST-3 between IT data & Tax Rate payable

IT data returns ST-3 returns [including
[From ITRI EC, SHECl

(1) (2) (1) -(2) =(3) (4) (5)
2016-17 23,26,735 4,44,948 18,81,787 12.36% 22,59,992

O

4.. Accordingly, a Show Cause Notice was issued to the appellant vide F.No.AR

V/RENUKA M. THAKKAR/ ST-3/SCN/2020-21, dated 17.06.2020, wherein it was

proposed to demand and recover:

(i) Service Tax amount of Rs.22,59,992/- under proviso to Section 73(1) of the

Finance Act, 1994 readwith Section 68 of the Finance Act, 1994.

(ii) Interest under Section 75 of the Finance Act, 1994, on the above amount of

Service Tax.

(iii) Penalty under Section 76, 77(2), 77C and 78 of the Finance Act, 1994.

5. The Show Cause Notice was adjudicated vide the impugned order wherein the

adjudicating authority has:

(i) Confirmed the demand of Service Tax amount of Rs.1,32,268/- under

proviso to Section 73(1) of the Finance Act, 1994 readwith Section 68 of the

Finance Act, 1994;

(ii) Ordered to pay interest under Section 75 of the Finance Act, 1994 on the

above demand of Service Tax.

0 (iii) Imposed a penalty of Rs.1,32,268/- under Section 78 of the Finance Act,

1994.

(iv) Imposed a penalty of Rs.10,000/- under Section 77(2) of the Finance Act,

1994.

(v) Imposed a penalty of Rs.10,000/- under Section 77(1)(c) of the Finance Act

1994.

6. Being aggrieved with the impugned order, the appellant have filed the present

appeal on the following grounds:

► While passing the order the adjudicating authority has through oversight

taken the total turnover (supply of service) of Rs. 23,26,735/- as against

shown by the proprietor in ITR-5/ Form 26AS for FY. 2016-17.

e. G

to
alg
rt z%.
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► While passing the order, instead of reducing the total value of transaction i.e.. .

reimbursement in nature of Rs.9,05,400/-, which have already been included

in the total turnover (supply of services) of the proprietor. The officer has

ignored the same and considered it as part of total turnover required to be

worked out at Rs.14,21,335/- as shown in the working and explanation given

during adjudication proceedings. Transaction reimbursement in nature of

Rs.9,05,400/- is the same where they have acted as "pure agent" as per Rule

5(2) of Service tax (Determination ofvalue) Rules, 2006.

► The adjudicating authority has wrongly assumed and alleged willful

suppression of facts upon them. They have applied for registration on its own

after crossing the threshold limit / enjoying the basic exemption limit and

have paid the tax for the period Jan-Mar, 2017 on self assessment. There was

no malafide intention or willful suppression of facts. Hence, tax, interest and

penalty are not leviable / imposable upon them.

7. Personal hearing in the case was held on 10.02.2023. Shri Rajendra Nagar and

Shri Anil Gotharwal, Chartered Accountants, as authorized representatives of the

appellant, appeared for the hearing. They submitted a compilation of documents and

also reiterated the submissions made in appeal.

0

8. In the additional submission dated 13.02.2023, the appellant have submitted a

copy of Final Order No. 50509/2022 , dated 13.06.2022 passed by the Hon'ble

CESTAT, New Delhi, in case ofM/s Seher Vs Commissioner ofService Tax, Delhi-II and

also Taxman's article on - "No Service tax on reimbursement ofexpenses". They also

relied on the judgment of Hon'ble Supreme Court of India in the case of Union ofIndia 0
Vs Intercontinental Consultants & Technocrats (P.) Ltd. [TS-72-SC-2018-STJ in support

of their claim that Service Tax is not leviable on reimbursement expenses occurred

by them.

9. I have gone through the facts of the case, submissions made in the Appeal

Memorandum as well as submissions made at the time of personal hearing,

additional submissions and the materials available on the record. The issue before

me for decision is as to whether the impugned order confirming the demand of

Service Tax amounting to Rs.1,32,268/-, along with interest and penalty, in the facts
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and circumstances of the case, is legal and proper or otherwise. The demand pertains

to the period to F.Y. 2016-17.

10. It is observed that the appellant was issued SCN on the basis of the data

received from the Income Tax Department and the appellant was called upon to

submit documents/required details in respect of the difference found in their income

reported in the ST-3 returns as compared to the Income Tax Returns. However, the

appellant failed to submit the required details. Therefore, the appellant was issued

SCN demanding Service Tax on the differential income by considering the same as

income earned from providing taxable services. The adjudicating authority had, after

examination of contention of the appellant, confirmed the demand of Service Tax,

alongwith interest and penalty vide the impugned order.

0 11. On going through the Table-A at Para 6 of the impugned order, it is observed

that the Service Tax amount alleged to have not been paid/ short paid have been

ascertained at Rs.22,59,992/-@ 12.36 % , during the FY. 2016-17, on the difference

of value of Rs.18,81,787/-. How the tax liability on the appellant was arrived in the

SCN is beyond comprehension as by no stretch of imagination, the Service Tax

liability of Rs.22,59,992/- could be arrived on the taxable value of Rs.18,81,787/-.

Hence, the tax liability of the appellant in the impugned SCN is arrived at arbitrarily.

Further, at Para 15 ofthe impugned order, the Service Tax liability, after allowing the

threshold exemption of Rs.10,00,000/-, calculated @12.36 % is determined at

Rs.1,32,268/- which also appears to be not correct. This needs to be re-verified and

0 reconciled by the adjudicating authority with the data provided by the appellant.

11.1 In this regards, it is pertinent to refer to Instruction dated 26.10.2021 issued

by the CBIC, wherein it was directed that:

"2. In this regard, the undersigned is directed to inform that CBIC vide
instructions dated 1-4-2021 and 23-4-2021 issued vide F.No. 137/472020-ST,
has directed the fieldformations that while analysing ITR-TDS data received
from Income Tax, a reconciliation statement has to be sought from the
taxpayerfor the difference and whether the service income earned by themfor
the corresponding period is attributable to any of the negative list services
specified in Section 66D of the Finance Act, 1994 or exemptfrom payment of
Service Tax, due to any reason. It wasfurther reiterated that demand notices
may not be issued indiscriminately based on the difference between the ITR
TDS taxable value and the taxable value in Service Tax Returns.
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3. It is once again reiterated that instructions of the Board to issue show
cause notices based on the difference in ITR-TDS data and service tax returns
only after proper verification of facts may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation offacts and submission of the noticee."

11.2 However, in the instant case, I find that no such exercise, as instructed by the

Board has been undertaken while issuance of SCN and the quantification of demand

has been made in the SCN arbitrarily. I find that that the demand in the SCN has been

raised mechanically without proper verification of the data and in vague manner.

Further, the adjudicating authority has considered the submission of the appellant

granting them the threshold exemption of Rs.10,00,000/- but has not considered the

contention regarding receipts of service income of Rs.9,05,400/- which are

reimbursement in nature and claimed to have already been included in the income or O
Rs.23,26,735/- for the FY. 2016-17. 1 find that the adjudicating authority has

wrongly quantified the demand without reconciliation of the appellant's income data

and issued the impugned order perfunctorily on the basis of the data received from

the Income Tax department. Therefore, I find that the impugned order has been

passed without following the directions issued by the CIBC.

12. It is further observed that the appellant have contended before the adjudicating

authority that they have total service income of Rs.23,26,735/- for the period F.Y.

2016-17, as per Income Tax Return, which includes the receipts of Rs.9,05,400/-,

which are reimbursement in nature, on which there is no Service Tax liability as per

Rule 5(2) of Service Tax (Determination of value) Rules, 2006. The appellant have

also referred the judgment of the Hon'ble Supreme Court of India in the case of Union

of India Vs Intercontinental Consultants & Technocrats (P.J Ltd. {TS-72-SC-2018-STJ in

support of their claim. I find that the claiin of the appellant, they having acted as

"pure agent", for the purpose of exemption as per Rule 5(2) of Service Tax

(Determination of value) Rules, 2006, has not been examined / considered by the

adjudicating authority. The adjudicating authority has also not given any findings on

the contentions of the appellant. Hence, the impugned order is a non-speaking order

passed in violation of the principles of natural justice. I find that the impugned order

is not lawfully sustainable and is liable to be set aside.

0
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12.1 I further find that the appellant havesubmitted a worksheet, containing

details of reimbursement of expenses they had received from their customers;

alongwith supporting documents viz. invoices/ vouchers claiming that they have

acted as "pure agent" for the relevant period. I find that these documents need to be

considered and verified by the adjudicating authority to ascertain the claim of the

appellant and applicability of Rule 5(2) of Service Tax (Determination of value)
Rules, 2006.

12.2 I is further observed that the appellant have made various submissions in

their appeal memorandum and submitted documents in support of them. In view of

the above, I am of the considered view that in the interest of the principles of natural

justice, the matter is required to be remanded back for denovo adjudication after

affording the appellant the opportunity of submitting documents in support of their

contentions and give findings thereon.

13. In view of the above, the impugned order is set aside and the matter is

remanded back to the adjudicating authority for adjudication afresh, after following

principles of natural justice. The appellant is directed to submit their written

submission to the adjudicating authority within 15 days of the receipt of this order.

The appellant is also directed to appear before the adjudicating authority as and

when personal hearing is fixed by the adjudicating authority. Accordingly, the

impugned order is set aside and the appeal of the appellant is allowed by way of

remand.

The appeal filed by the appellant stands disposed of in above terms.

-.q4So0ejo?
(Akhilesn Kumar)

Commissioner (Appeals)

Date: 14.03.2023.

(Ajay mar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BY RPAD / SPEED POST

To,
M/s. Renuka Manojkumar Thakkar,
[Proprietor of M/s TVM Communication],
Soniwado, 9/9/39,
Ambaram, Jadiani Khadki,
Patan - 384265, Gujarat

Copy to: 

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Palanpur, Commissionerate:
Gandhinagar.

4. The Superintendent (System),
OIA).

36area me.

6. P.A. File.

CGST, Appeals, Ahmedabad. (for uploading the


